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defendant was not liable as a common carrier, plaintiff being; a 
traveler upon the street as far as defendant was concerned, and 
hence it was immaterial whether the other company was negligent 
in leaving open the gate on its platform next the parallel track, as 
the negligence of that company could not be imputed to defendant. 

3. Street Railroads — Persons Crossing Track — Contributory Negli- 
gence. — Where, at night, plaintiff alighted from a moving street car, 
operated by one company, upon a parallel track in front of, and 
within four or five feet of, a rapidly moving car of another company, 
which could have been readily seen, he was guilty of contributory 
negligence, barring recovery; it appearing that he could have alighted 
from the car on a safe side. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Street Rail- 
roads, § 204.] 

4. Same — Violation of Ordinance — Effect. — Though a street car 
was operated in violation of an ordinance limiting the speed of such 
cars, and requiring a gong to be sounded, where plaintiff stepped 
upon the track in front of and within four or five feet of it, the 
company was not liable, since the evidence showed that, if the car 
had been run within the limit and the gong had been sounded, it 
could not have been stopped in time to have avoided the injury. 
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1. Eminent Domain — Proceedings — Commissioners — Objection to 
Qualification. — Where, in condemnation proceedings by a railroad, 
the parties agreed on certain persons as commissioners, and the 
railroad took no steps to ascertain whether one of the commissioners 
was a freeholder, it could not attack the report of the commissioners 
on the ground that such commissioner was not a freeholder, where 
there was no showing that the fact that the commissioner was not 
qualified was prejudicial to the railroad. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent 
Domain, § 601.] 

2. Same — Compensation — Determination. — Where, in condemnation 
proceedings by a railroad, a part of a tract of land is taken, all the 
damages which the taking occasions to the land should be first 
ascertained, any special benefits increasing its value in a way in 
which the lands of others generally are not benefited should then 
be ascertained, and, if the damages exesed the benefits, the excess 
should be awarded. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Eminent 
Domain, §§ 378-380.] 
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3. Same. — In condemnation proceedings by a railroad which took 
a portion of a tract of land, the commissioners found that several 
acres of land were cut. off from a river, which was its main water 
supply, and to which all of the grazing land had been thrown open 
for its water supply, that it would be liable to damage by fire; that 
aocess to certain timber would be destroyed, and a road destroyed, 
and some of the land would be damaged a great deal more than 
other parts; that the landowner would be put to expense and incon- 
venience during the construction of the road by being compelled to 
fence and to change certain fences; and that, after considering such 
various items of damage, the items were added together, and the 
total assessed as the award which the landowner should receive for 
damages to the land not taken. Held, that there was no error in 
the method by which the commissioners arrived at the amount of 
compensation, or in the consideration of such elements of damage 
as considered by them. 

4. Same. — Where, in condemnation proceedings by a railroad, cer- 
tain instructions were given to the commissioners as to the elements 
of damage that they should consider, the instructions having been 
given by agreement of counsel representing the parties, neither 
party could subsequently complain of the consideration of an ele- 
ment of damage contained in the instructions. 



